COMPARISON OF THE CURRENT H-2A AGRICULTURAL GUEST WORKER PROGRAM AND

HR 3142 AGRICULTURAL JOB OPPORTUNITY, BENEFTIS, AND SECURITY ACT OF 2003
September 24, 2003

One-Time Adjustment  to  Legal  Status  (non-H-2A)
(Legislation would create a new program; therefore, this table contains no ACurrent Law@ column)

	ADVANCE \d4
Issue
	ADVANCE \d4
Bipartisan AgJOBS Reform Plan

	ADVANCE \d4Agricultural Work Required to Adjust to Legal Status
	ADVANCE \d4Workers must prove that they worked in agricultural employment in the U.S. the lesser of 575 hours or 100 work days, during any 12 consecutive months in the 18 month period ending on August 31, 2003.

	ADVANCE \d4Application Process to Qualify to Adjust to Legal Status
	ADVANCE \d4Application must be made beginning 7 months after enactment (after regulations are issued) and not later than 18 months thereafter.

	ADVANCE \d4Proof of Qualifying Employment 
	ADVANCE \d4Workers applying for adjustment have the burden of proving by a preponderance of evidence the qualifying days or hours of agricultural employment through employment records from employers, unions, government agencies and other reliable documentation.

	ADVANCE \d4Status of Adjusted Workers
	ADVANCE \d4Adjusted workers obtain temporary resident status. They may remain in the U.S. year-round. To qualify for temporary and permanent resident status, applicants are subject to the same admissibility standards as any other alien, except that they are granted a one-time waiver of ineligibility for unlawful presence.

	ADVANCE \d4Right to Work and Travel of Adjusted Workers
	ADVANCE \d4Adjusted workers must satisfy an annual agricultural work requirement during the qualifying adjustment of status period. They are allowed to work in industries outside of agriculture during periods in which they are not working in agriculture. Workers have the right to travel within the U.S. and between the U.S. and their resident country and will be given a counterfeit-resistant document of authorization to enter or reenter the U.S.

	ADVANCE \d4Agricultural Work Requirements to Adjust to Permanent Resident Status
	ADVANCE \d4The adjusting worker must perform at least 2060 hours or 360 work days, whichever is less, of agricultural employment in the U.S. during the 6 year period ending on August 31, 2009.  Adjusting workers must work at least 75 work days of agricultural employment in each of three 12 month periods ending on August 31, 2006 and at least 240 work days of agricultural employment during the first 3 of the 6 years following adjustment to temporary resident status.  Upon completion of the work requirement, workers obtain permanent resident status.

	ADVANCE \d4Status of Spouses and Dependents
	ADVANCE \d4Spouses and minor children of workers who adjust status may not be removed nor given employment authorization while the qualifying worker is in temporary resident status. Once a worker obtains permanent resident status through satisfaction of the agricultural work requirement, he/she may seek to adjust the status of a spouse and minor child

	ADVANCE \d4Proof of Agricultural Work During Qualifying Period After Enactment
	ADVANCE \d4Adjusting workers claiming that they are deprived of qualifying days of work in agriculture through termination without just cause are entitled to arbitration of their termination. A favorable arbitration decision for a worker can result only in a credit of work days or hours but cannot be used for any other purpose in any other litigation. Workers also can get credit for days lost through an inability to work due to injury or disease arising out of agricultural employment during the qualifying period, as long as proven through medical records.  Secretary of the Department of Homeland Security (DHS) has limited authority to relax hours of agricultural work requirement during the first 3 years due to a natural disaster.

	ADVANCE \d4Confidentiality of Information
	ADVANCE \d4Information provided by workers and employers to the Secretary of DHS shall remain confidential and can only be used to determine whether a worker qualifies to adjust to legal status.



H-2A Guest Worker Reforms
	ADVANCE \d4
Issue
	ADVANCE \d4Current Law
	ADVANCE \d4
Bipartisan AgJOBS Reform Plan

	ADVANCE \d4
DOMESTIC WORKER RECRUITMENT AND SEC. OF LABOR CERTIFICATION OF EMPLOYERS 

TO EMPLOY H-2A FOREIGN GUEST WORKERS

	ADVANCE \d4Limitation on Covered Job Opportunities
	ADVANCE \d4Job opportunities must be "agricultural" and must be "temporary" or "seasonal".  Maximum duration of temporary jobs 364 days; maximum practical duration of seasonal jobs 10 months.  Agriculture defined as in FLSA and Internal Revenue Code.
	ADVANCE \d4Job opportunities must be "agricultural" and must be "temporary" or "seasonal".  Maximum duration of jobs 10 months.  Agriculture defined as in Fair Labor Standards Act and Internal Revenue Code.

	ADVANCE \d4Mechanics of Process
	ADVANCE \d4Labor Certification:

Application for temporary guest worker labor certification must be filed at least 45 days before date of need with local office and DOL regional office.  DOL accepts or requests modification in 7 days.  Certification 30 days before date of need. DOL has  discretion to waive time frames in "emergency" situations. Requests for redetermination allowed.
	ADVANCE \d4Labor Condition Application:

Process similar to H-1B high-tech program.  Application for H-2A workers is filed with Secretary of Labor (SOL). Application provides assurances that employer will comply with program requirements most of which are set forth in the following Labor Standards section. Unless the application is incomplete or contains obvious inaccuracies, SOL must approve it.

	ADVANCE \d4Domestic Recruitment
	ADVANCE \d4Local and interstate orders, filed with DOL 45 days before date of need for workers.  Newspaper, radio advertising and other requirements imposed by Secretary of Labor (SOL).  Emergency provisions allow SOL to waive recruitment requirements where there is insufficient time before date of need and need could not have reasonably been foreseen.
	ADVANCE \d4Employer must contact former workers and advertise jobs in local paper likely to be patronized by farmworkers no later than 14 days before date of need for workers.  Employer must file job order with local job service office 28 days prior to date of need and authorize posting of job on an electronic job registry.  Interstate recruitment of workers is not required. Emergency provisions allow SOL to waive recruitment requirements where there is insufficient time before date of need and need could not have reasonably been foreseen.

	ADVANCE \d4
LABOR STANDARDS

	ADVANCE \d4In General
	ADVANCE \d4Open-ended, terms and conditions of employment may not adversely affect U.S. workers.
	ADVANCE \d4Limited to standards in statute unless higher wages, benefits or working conditions are offered or provided to H-2A workers.

	ADVANCE \d4Wages
	ADVANCE \d4Highest of Adverse Effect Wage Rate (AEWR) administratively established by DOL, prevailing wage, or federal or state minimum wage. AEWR methodology set by SOL by regulation.
	ADVANCE \d4Similar to existing H-2A, except AEWR may not be higher than the applicable AEWR on 1-1-03.  If Congress fails to enact a new wage rate within 3 years of enactment, thereafter the existing AEWRs will be annually indexed by the % change in the CPI, with a maximum adjustment of 4% annually.  During 3 year period after enactment, GAO and Congressional commission study wage rate and make recommendations to Congress. 

	ADVANCE \d4Housing
	ADVANCE \d4Employer must offer housing to all non-local workers.  H-2A application limited to capacity of available housing.  May use public accommodation housing.  Local workers not requiring housing not counted against H-2A request up to number of local workers usually employed.  No charge for housing permitted.
	ADVANCE \d4Employer must provide housing or a housing allowance.  From the date of enactment, the housing allowance may be offered only if the Governor of State certifies that housing is available in the area of intended employment.  Housing allowance is based on HUD Section 8 statewide average fair market rental rates for existing housing.  In non-metropolitan counties the allowance is the statewide average fair market rental for existing housing for non-metropolitan counties and for metropolitan counties it is the statewide average for metropolitan counties.

	ADVANCE \d4Transportation
	ADVANCE \d4Reimburse in-bound if worker completes 50% of period of employment; pay outbound if worker completes 100% of period of employment.  Transportation must be advanced if it is prevailing practice.
	ADVANCE \d4Same as existing H-2A program except no reimbursement if worker travels less than 100 miles or does not reside in employer provided housing or housing obtained through an allowance.

	ADVANCE \d4Workers' Compensation
	ADVANCE \d4State coverage or equivalent.
	ADVANCE \d4State coverage or equivalent.

	ADVANCE \d4Employment Guarantee
	ADVANCE \d4Employer guarantees employment for 3/4 of work hours of anticipated period of employment. Guarantee terminated if an "Act of God" terminates need for workers.  Guarantee waived for workers terminated for lawful job related reasons or who abandon employment.
	ADVANCE \d4Same as existing H-2A program except statute defines "Act of God" circumstances that cause termination of guarantee.

	ADVANCE \d4Collective Bargaining Agreement 
	ADVANCE \d4No Provision.
	ADVANCE \d4If the job opportunity is covered by a collective bargaining agreement, the employer does not have to provide the wages and other benefits required of employers without such an agreement.

	ADVANCE \d4Preference for U.S. Workers 
	ADVANCE \d4Must hire qualified U.S. worker who applies until 50% of period of employment has expired.  Prohibits entities from withholding U.S. workers until H-2A workers arrive.
	ADVANCE \d4Must hire qualified U.S. worker who applies until 50% of period of employment has expired. Prohibits entities from withholding U.S. workers until H-2A workers arrive and requires SOL to place U.S. workers with other employers for which DOL has job orders for similar job opportunities in the area of intended employment prior to displacing H-2A workers. If a U.S. worker displaces an H-2A worker and then quits the job, the employer may obtain a replacement H-2A worker in an expedited manner.

	ADVANCE \d4Lawful Job-Related Requirements
	ADVANCE \d4Permitted at the discretion of SOL.  Complicated scheme for regulating productivity standards.
	ADVANCE \d4Permitted.  Employers may use legitimate selection criteria that are normal or customary to the job.

	ADVANCE \d4Application of MSPA to H-2A Workers
	ADVANCE \d4H-2A workers are exempt from the coverage of MSPA.
	ADVANCE \d4H-2A workers are exempt from the coverage of MSPA. H-2A workers are provided a federal private right of action to enforce the housing, transportation, wage, employment guarantee, motor vehicle safety and retaliation provisions and any other written promises in the employer=s job offer.    Either party may request mediation after the filing of the complaint.  H-2A worker must elect between DOL enforcement of rights or right to sue.  State contract claims based on H-2A program requirements are preempted by federal right of action.

	ADVANCE \d4Enforcement of Labor Standards
	ADVANCE \d4SOL has the authority to investigate compliance with H-2A requirements and assurances.  SOL has authority to seek civil money penalties and backpay through an administrative hearing process for alleged violations of program requirements and has the authority to debar employers from the H-2A program for program violations.
	ADVANCE \d4Aggrieved persons or third parties can bring a complaint to SOL within 12 months of employer's alleged failure to comply with assurances, for misrepresentations in the labor condition application, and for displacement of U.S. workers. If, after investigation, SOL finds reasonable cause, the parties are entitled to a hearing and the SOL must make a finding not less than 60 days after the hearing.  If a violation is found after a hearing, SOL may require backpay for wages and benefits not paid, as well as civil money penalties (CMPs) of up to $1,000 for non-willful violations, $5,000 for willful violations and $15,000 for displacement of U.S. workers. CMPs are capped for all types of violations at no more than $90,000.

	ADVANCE \d4Initial Waiver of Ineligibility for Unlawful Presence
	ADVANCE \d4Banned from admission up to 10 years for previous unlawful presence. Must show non-immigrant intent and meet other criteria for admissibility.
	ADVANCE \d4One time waiver of bar on admission for unlawful presence.  Must show non-immigrant intent and meet other criteria for admissibility.

	ADVANCE \d4Strike and Lockout
	ADVANCE \d4Cannot hire an H-2A worker if the specific job opportunity for which the employer is requesting an H-2A worker is vacant because the former occupant is on strike or being out in the course of a labor dispute.
	ADVANCE \d4Same as current law.

	ADVANCE \d4GUEST WORKER ADMISSION AND ELIGIBILITY PROVISIONS

	ADVANCE \d4Procedures for Admission of H-2A guest workers
	ADVANCE \d4Governed by current INS statute and regulations.  Employer petitions INS and, upon approval, workers apply for visas and admission.
	ADVANCE \d4Employer files petition with Secretary of the Dept. of Homeland Security (DHS), accompanied by valid labor certification covering petitioner.  Secretary of DHS is required to adjudicate petitions on an expedited basis within 7 working days and send copies of approved petition to petitioning employer and consular office where worker will apply.

	ADVANCE \d4Issuance of Identity and Employment Eligibility Document
	ADVANCE \d4Subject to current INS regulations and law.  Receives same documents as all other admissions.
	ADVANCE \d4Requires counterfeit proof document.

	ADVANCE \d4Extension of Stay of  H-2A worker
	ADVANCE \d4Worker may remain in U.S. for 14 days after period of employment ends to seek additional employment.  Cannot work for employer who files an extension until extension approved. Continuous stay for period of labor certification up to 3 years with successive certified employers.
	ADVANCE \d4Worker may remain in U.S. for period of labor certification plus 14 additional days after period of employment ends to seek employment.  Can work immediately for employer who has filed an extension of stay but must within 60 days obtain valid work authorization documents.  Continuous stay up to 3 years with successive approved employers, but no more than ten months in each job opportunity.

	ADVANCE \d4
MISCELLANEOUS PROVISIONS

	ADVANCE \d4Filing by Associations of Agricultural Employment
	ADVANCE \d4Permitted; association may be agent, joint employer or sole employer.  Association must be joint employer for workers to transfer among members.
	ADVANCE \d4Similar to current law.  Associations may file applications as actual employers or on behalf of members who have written agreements to comply with program requirements.

	ADVANCE \d4Public Notice and Access to Information
	ADVANCE \d4No provision.
	ADVANCE \d4Employers covered by a collective bargaining agreement must at the time of filing of the application give notice to the bargaining representative of the employees in the occupational classification at the place of employment for which H-2A workers are sought. Employers must keep copy of application at principal place of business for public inspection. SOL must keep a public list by employer of the applications filed under the H-2A program, including the wage rate, number of workers sought, period of intended employment and date of need.  The list is available for examination at DOL in Washington, D.C.

	ADVANCE \d4Continuation of Obligation to Meet H-2A Standards Upon Withdraw from Program
	ADVANCE \d4May withdraw.  Policy on applicability of program requirements not clear, but generally believed that H-2A obligations continue if any workers are recruited under H-2A terms.
	ADVANCE \d4May withdraw if no H-2A guest workers are employed.  Any employer obligations incurred under other laws would continue.

	ADVANCE \d4Payment of Users' Fee
	ADVANCE \d4Employers pay fees set by SOL and INS.
	ADVANCE \d4Employers pay user's filing fee for filing labor condition application and for admission of H-2A guest workers.  Fees established by federal standards.

	ADVANCE \d4Effective Date
	ADVANCE \d4Not applicable.
	ADVANCE \d4One year after enactment.

	ADVANCE \d4Regulations
	ADVANCE \d4Not applicable.
	ADVANCE \d4Secretaries of Labor and Agriculture and DHS consult regarding regulations, which must be issued 1 year after enactment.
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