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The Project Participants

National Association of State Departments of Agriculture Resear ch Foundation

The National Association of State Departments of Agriculture (NASDA) is a nonprofit,
nonpartisan association of public officials comprised of the Commissioners, Secretaries, and
Directors of the fifty State Departments of Agriculture in the fifty states and the territories of
Puerto Rico, Guam, American Samoa, and the Virgin Islands. NASDA’smission is to represent
the State Departments of Agriculture in the development, implementation, and communication of
sound public policy and programs which support and promote the American agricultural industry
while protecting consumers and the environment. The NASDA Research Foundation isa
501(c)(3) nonprofit, tax-exempt corporation for educational and scientific purposes.

National Center for Agricultural Law Research and Information

The National Center for Agricultural Law Research and Information (NCALRI) was
created in 1987 under Public Law 100-202, 101 Stat. 1329-30 to address the complex legal
issues that affect American agriculture. The NCALRI focusesits efforts on research, writing,
publishing, development of library services, and the dissemination of information to the public.
The NCALRI islocated at the University of Arkansas School of Law in Fayetteville, Arkansas.

Natural Resources Conservation Service

The Natural Resources Conservation Service (NRCS), formerly known as the Sail
Conservation Service (SCS), is afedera agency within the U.S. Department of Agriculture
(USDA). NRCS conservationists work with private landowners and operators to help them
protect their natural resources.
U.S. Environmental Protection Agency

The U.S. Environmental Protection Agency (EPA) isafedera agency with primary

responsibility for implementation of most federal laws designed to protect, enhance, and
conserve the nation's natural resources.
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Disclaimer

Thisguide is designed for use by farmers, ranchers, landowners, and their consultantsin
understanding the effect environmental laws have on agricultural operations. Itisnot a
substitute for individual legal advice. Agricultural producers should always confer with their
own attorneys, consultants, or advisors as well as federal, state, and local authorities responsible
for the applicable environmental laws.

This guide has been prepared in part with funding from the Natural Resources
Conservation Service (NRCS) cooperative agreement number NRCS 68-75-5-174 and the
United States Environmental Protection Agency (EPA) grant number CX-825088-01-0 and
otherwise supported by the U.S. Department of Agriculture, under Agreement No.
59-8201-9-115. Any opinions, findings, conclusions, or recommendations expressed in this
publication are those of the author(s) and do not necessarily reflect the view of the U.S.
Department of Agriculture, NRCS, or EPA.

Although every effort has been made to ensure the accuracy of the information contained
in this book, environmental statutes, regulations, and ordinances are constantly changing. In
addition, the overwhelming complexity and extent of environmental law make it impossible for a
single book to describe in complete detail and depth all of the environmental laws and
regulations impacting agricultural operations. The following material is simply abasic primer
on environmental law for agricultural producers. For these reasons, the utilization of these
materials by any person constitutes an agreement to hold harmless the authors, the National
Center for Agricultural Law Research and Information, the University of Arkansas, the United
States Department of Agriculture, the National Association of State Departments of Agriculture
Research Foundation, the Natural Resources Conservation Service, and the United States
Environmental Protection Agency for any liability, claims, damages, or expenses that may be
incurred by any person or organization as aresult of reference to, or reliance on, the information
contained in this book.

The background research and final documents were completed in July 2003.
Anyone with comments concerning the guide should contact the NASDA Research

Foundation at 1156 15th Street, NW, Suite 1020, Washington, D.C. 20005, or phone (202) 296-
9680.
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Quick Reference Guide

Producer Note:

The following chart isintended as a quick reference guide to permits which may be necessary for a

particular operation. If apermit is necessary, refer to the page numbers listed referencing this document for further information
and contact the agencies listed in the final column information on applications and procedures for securing a permit for an
operation. A list of agencies and contact information is also provided in Appendix A.

Regulatory Area

Type of Activity

Permit Required

Agency

Water Quality
pp. 7-21

Livestock and aquaculture
operations, depending on size

National Pollutant Discharge
Elimination System (NPDES)
permit, construction permit

U.S. Environmental Protection
Agency (U.S. EPA) and Water
Quality Division (WQD) within
Wyoming Department of
Environmental Quality (WDEQ)

Wetlands dredge and fill activity
or dam or bridge building activities

Section 404 Clean Water Act
(CWA) permit

U.S. Army Corps of Engineers with
U.S. EPA and WQD within WDEQ

Construct or modification of
facilities with potential to
discharge into navigable waters of
the state

Permit to construct (PTC) aso
required if the facility under
construction or modification may
exceed established water pollution
standards

WQD within WDEQ

Water well construction and use

No permit or drilling license
required, but construction standards
must be followed

Board of Control Wyoming State
Engineer’s Office (SEO), WQD
within WDEQ

Underground storage tanks

Installers must have certification

WQOD within WDEQ
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Regulatory Area

Type of Activity

Permit Required

Agency

Groundwater
pp.21-26

Air Quality
pp. 26-32

Groundwater protection

Construct or modification of
facilities with potential to release
ar emissions

No permit for a non-point source,
but Best Management Practices
(BMPs) must be followed. For a
point source, a permit is needed to
constrict if threat of groundwater
pollution exists.

Permit to construct (PTC) is
required on the facility under
construction or modification.

Board of Control within SEO

Air Quality Division (AQD) within
WDEQ

General agricultural operations
including odor, dust, or flies

No permit required, but may be
subject to nuisance suits

U.S. EPA or AQD within WDEQ

Open burning

Burning permit usually required

AQD within WDEQ

Solid Waste and Hazardous Waste
pp. 32-40

Storage, treatment, and disposal of
solid waste

Permit usually required

Solid and Hazardous Waste
Division (SHD) within WDEQ

Storage, treatment, and disposal of
hazardous waste

Permit required for disposal,
treatment, or storage activities

SHD within WDEQ

Generation of hazardous waste

No permit required but generators
must comply with SHWD rules

SHWD within WDEQ

Used ail generation and burning

No permit required but used oil
generators and burners must comply
with SHWD rules

No permit required but used oil
generator and burners must comply
with SHWD rules.

Pesticides and Chemigation
pp. 40-45

Application and use of pesticides

No permit required, but alicense
may be required

U.S. EPA and WDA

Use of pesticides around
farmworkers

No permit required, but training and
notification is required

WDA
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Regulatory Area

Type of Activity

Permit Required

Agency

Record keeping

No permit required, but al
reguirements must be met

WDA

Wildlife Protection
pp. 45-57

Taking of wildlife

Permit required if endangered or
threatened species may be affected

U.S. Fish and Wildlife Service and
Wyoming Game and Fish
Department (GFD)
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STATE ENVIRONMENTAL LAWS
AFFECTING WYOMING AGRICULTURE

Producer Note: The information on environmental regulation provided in this
guidebook is presented for the purpose of educating agricultural producers on the breadth and
scope of environmental laws which may impact their daily production activities.
Environmental regulation is a complex area with both federal, state, and often local
government involvement. Rapid changes in industrialization, computer-based technol ogy,
and market dynamics also affect agricultural producersin a number of ways and present
many challenges. Staying informed is the producer's most useful tool for meeting these
challenges.

INTRODUCTION

A.

Wyoming Environmental Policy

It isthe stated policy of Wyoming that pollution® of its air, water, and land:

B.

Imperils public health and welfare;

Creates public or private nuisances that may be harmful to wildlife, fish, and
aguatic life; and

Impairs domestic, agricultural, industrial, recreational, and other beneficial uses.

Wyoming Environmental Quality Act

Wyoming's policy is set forth in the Wyoming Environmental Quality Act (WEQA).2
The WEQA enables the state:

! Theterm "pollution” means contamination or other alteration of the physical, chemical, or biological properties of
any waters of the state including change in temperature, taste, color, turbidity, or odor of the waters or any discharge of
any acid or toxic material or chemical or chemical compound whether it be liquid, gaseous, solid, radioactive, or other
substance including wastes into any waters of the state which creates a nuisance or renders any waters harmful,
detrimental, or injuriousto public health, safety, or welfareto domestic, commercial, industrial, agricultural, recreational,
or other legitimate beneficial uses or to livestock, wildlife, or aguatic life or which degrades the water for itsintended
use or adversely affects the environment. This term does not mean water, gas, or other material which isinjected into
awell tofacilitate production of oil, gas, or water derived in association with oil or gas production and disposed in awell

if thewell used either to facilitate production or for disposal purposesisapproved by authority of the stateand if the state

determinesthat such injection or disposal well will not result in the degradation of ground or surface or water resources,
see WYO. STAT. ANN. 8 35-11-103(c)(i) (LexisNexis 2001).

2 Wyo. STAT. ANN. 88 35-11-101 et seq. (LexisNexis 2001).
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o To prevent, reduce, and eliminate pollution;
] To preserve and enhance the air and water in order to reclaim the land;

® To plan the development, use, reclamation, preservation, and enhancement of the
air, land, and water resources of the state; and

[ To preserve and exercise the primary responsibilities and rights of the state
of Wyoming;

. To retain the state' s control over its air, land, and water; and

. To secure cooperation between agencies of the state, agencies of other
states, interstate agencies, and the federal government in carrying out
these objectives.®

1. Wyoming Department of Environmental Quality

The primary state agency charged with the responsibility of implementing and
administering the WEQA is the Wyoming Department of Environmental Quality (WDEQ). The
WDEQ has six (6) divisions. These divisionsinclude the water quality division, air quality
division, land quality division, and solid and hazardous waste division along with the abandoned
mine division and the industrial siting division. This guidebook takes the reader through various
sections of environmental information and discusses the environment in aformat similar to the
organizational divisions of the WDEQ. The guidebook begins the discussion of Wyoming's
environmental laws on water quality, but first, there afew more organizational aspects of the
WEQA to point out.

2. Wyoming Environmental Quality Council

The WEQA establishes that a single environmental council will promulgate all rules,
regulations, and standards to be implemented by each of the six divisions under the WEQA.
This council is called the Wyoming Environmental Quality Council (WEQC). The WEQC
consists of seven (7) members appointed by the governor with the advice and consent of the
senate. At al times, the WEQC must have at |east one member representing Wyoming's
agriculture and one member representing Wyoming's mineral industry.* The WEQC not only
functions to promulgate rules, regulations, and standards for the administration of the WEQA,
but it acts as the hearing examiner for the WDEQ hearing all cases and issues arising under four
(4) of WDEQ's six (6) divisionsincluding water quality, air quality, land quality, and solid and

® WYO. STAT. ANN. 8 35-11-102 (L exisNexis 2001).
4 Wyo. STAT. ANN. 8 35-11-111 (LexisNexis 2001).
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hazardous waste management. Abandoned minesland and industrial siting divisions are
excluded from hearing before the WEQC. The WEQC makes all permit, license, certification, or
variance decisions only if there is a contested case. Additionally, the WEQA gives the WEQC
the power to affirm, modify, or deny the issuance of ordersto cease and desist any activity in
violation of environmental laws, rules, regulations, standards, or orders related to the WEQA.®

3. Wyoming Environmental Advisory Boards

Besides the WEQC, the WEQA establishes advisory boards within the WDEQ. Under
the WEQA, three (3) advisory boards exist within the WDEQ to advise the three “ quality”
divisions, the Water Quality Division WQD, the Air Quality Division (AQD), the Land Quality
Division (LQD) and the Solid & Hazardous Waste Division (SHWD). Each advisory board
consists of five (5) members.® Each advisory board has at |east one member that is a
representative of agriculture and one member that is a representative of industry. Advisory
boards make recommendations to the WEQC on: (The following pertains to the WQ Advisory
Board. A similar list exists for the AQ and SHW Advisory Boards.)

[ Comprehensive plans and programs for the prevention, control, and abatement of
water, air, and land pollution;

] Protection of public water supplies,

o Management of solid and hazardous waste;

] Adoption of rules, regulations, and standards to implement the WEQA;
® Reviews and reports on the performance of the respective division; and

] Coordination of policies and activities of the division in order to achieve
maximum efficiency and effectiveness in its objectives.

After receiving public comment and after consultation with the respective division's
environmental quality advisory board, the administrator of each WDEQ division makes
recommendations to the WEQC regarding rules, regulations, standards, and permit systems to
fulfill the purposes of the WEQA including the establishment of:

] Water quality standards specifying the maximum short-term and long-term
concentrations of pollution, the minimum permissible concentrations of dissolved
oxygen and other matter, and the permissible temperatures of the waters of the

5 WYO. STAT. ANN. 8 35-11-112 (LexisNexis 2001).
® WyoO. STAT. ANN. 8 35-11-113 (LexisNexis 2001).
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state; (By state statute, however, although the standards are established by the
WEQC, the WDEQ is charged with the responsibility of establishing the schedule
of water quality standards for the various waters of the state.);

Effluent standards and limitations specifying the maximum amounts or
concentrations of pollution and wastes which may be discharged into the waters
of the state;

Standards for the issuance of permits for construction, installation, modification
or operation of any public water supply and sewerage system, subdivision water
supply, treatment works, disposal system, or other facility capable of causing or
contributing to pollution;

Standards for the definition of technical competency and the certification of
operating personnel for community water systems and nontransient
noncommunity water systems, sewerage systems, treatment works, and disposal
systems and for determining that the operation shall be under the supervision of
certified personnel;

Standards for the issuance of permits as authorized pursuant to section 402(b) of
the CWA based on:

. The character and degree of injury to or interference with the
health and well being of the people, animals, wildlife, aquatic life and
plant life affected;

. The social and economic value of the source of pollution;
. The priority of location in the areainvolved;
. The technical practicability and economic reasonableness of reducing or

eliminating the source of pollution; and
. The effect upon the environment.
The parameters of a reasonable time determination that may be necessary for

owners and operators of pollution sources to comply with rules, regulations,
standards or permits;
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o The determination of the required amounts of financial assurance necessary for
plugging, abandonment, post-closure monitoring, and corrective actions for any
underground injection facility for hazardous wastes;’

® Standards for housing facilities or confined animal feeding operations (CAFQOs)
for swine including;

Financial assurance for accidents and closure requirements for facilities
which contain treatment works;

Waste and manure management plans to prevent pollution of waters of the
state; to minimize odors for public health concerns, pathogens, and vectors
capable of transporting infectious diseases; and to specify land application
requirements,

Setback requirements which will restrict the location and operation of
structures housing swine and lagoons near occupied dwellings, schools,
municipalities, domestic-use water wells, and perennial streams; and

Procedures for public comment and notice of intent to issue a permit; and

o Standards for the determination of capacity development of community water
systems and noncommunity water systems in compliance with the federal Safe
Drinking Water Act (SDWA).2

After receiving public comment to develop rules, regulations, and standards for WDEQ's
division applications, the WEQC in consultation with the advisory board, the county
commissioners, and the state engineer's office makes recommendations to the WDEQ regarding
the schedule for the use of credible datain designating beneficial uses of surface water consistent
with the CWA including consideration of soils, geology, hydrology, geomorphology, climate,
stream succession, and human influence on the environment® and in determining water body's
attainment of designated uses.*®

" Underground injection facilities for hazardous wastes as defined in 40 C.F.R. Part 146, Subpart G.

8 42 U.S.C. § 300g-9 (2001).

° The exception to the use of credible data may be in instances of ephemeral or intermittent water bodies where
chemical or biological sampling is not practical or feasible.

10 Wyo. STAT. ANN. 8 35-11-302 (L exisNexis 2001).
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4, Wyoming Environmental Permits

All permitsissued under the WEQA are issued by the Director of WDEQ and not the
respective divisions although administrators of divisions may issue licenses. A permit to
construct (PTC) isrequired before construction or modification of any industrial facility capable
of causing or increasing water or air pollution in excess of established standards.** An applicant
that does not qualify for a permit may petition for a hearing before the WEQC to contest the
decision of the Director or Administrator. The WEQC provides public notice of the hearing.*
The WDEC may issue a single permit for afacility or an activity regulated by more than one
article of the WEQA.“

5. Wyoming Environmental Variances

Any person** who owns or isin control of any real or personal property, plant, building,
structure, process, or equipment may apply to the appropriate division for a variance from any
rule, regulation, standard, or permit promulgated under the WEQA. Upon request for a variance,
public notice is provided by newspaper publication in a newspaper of general circulation in the
county at least one per week for four weeks prior to a public hearing scheduled to address the
variance request.”®

If avarianceis granted that is premised upon the ground that there is no practicable
means known or available for the adequate prevention, abatement, or control of the pollution, the
variance may continue in effect only until the necessary means for prevention, abatement, or
control becomes known and available. Alternatively, the variance may be subject to substitute or
alternate measures that the director may prescribe. A variance that is granted because of the
extent or cost may be phased in over areasonable period of time. A timetable for action must
accompany the variance. The variance must provide for compliance actions in an expeditious
manner, and strict adherence to the timetable must be maintained. Variances are determined on a
case by case basis.

1 Wyo. STAT. ANN. 8 35-11-801 (LexisNexis 2001).
12 \\yO. STAT. ANN. § 35-11-802 (LexisNexis 2001).

B Wyo. STAT. ANN. 8§ 35-11-803 (LexisNexis 2001).

14 Theterm"person” means an individual, partnership, firm, association, joint venture, public or private corporation,
trust, estate, commission, board, public or private institution, utility, cooperative, municipality or any other political
subdivision of the state, or any interstate body or any other legal entity; see Wyo. STAT. ANN. 8 35-11-103(a)(vi)
(LexisNexis 2001).

5 Wyo. STAT. ANN. 8 35-11-601 (L exisNexis 2001).
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6. Wyoming Environmental Complaints

Upon receipt of written complaint or good cause to believe that violations of the WEQA
have occurred or are being committed, the administrator of the appropriate division must effect a
prompt investigation of the matter.’® Notice is provided to the alleged violator of an impending
investigation. The investigation islimited in focus to the matter at hand. If after investigation, it
appears that a violation exists, the administrator of the appropriate division may by conference,
conciliation, and persuasion promptly endeavor to eliminate the source or cause of the violation.
In case of failureto correct or remedy an alleged violation, awritten notice, a notice and order,
or a cease and desist order is sent to the violator. Unless the alleged violator requests in writing
to have a hearing before the WEQC, to stay the order, or to stay the cease and desist order, the
violation becomes the WDEQ' s enforceable action.

At any hearing before the WEQC, a person may be designated as an authorized referee to
receive evidence, administer oaths, examine witnesses, and issue subpoenas for witness
testimony and the production of evidence although any final determination is made solely by the
Council.

. WATER QUALITY

Producer Note: In order for agricultural producers to maintain compliance with water
quality legislation, they must be aware of not only federal water quality standards, NPDES
permit requirements, wetland permits, and oil spill liability issues but also state water quality
standards, state permit requirements, state and local nonpoint source pollution programs,
state environmental liability issues but also whether there are any waters requiring special
protection in their area. The states take active rolesin ensuring that agricultural producers
comply with environmental requirements.

A. Wyoming Water Quality Laws and Regulations
1 Wyoming Surface Water Quality
All water including collections of still water, man-made water bodies, and waters

associated with wetlands'’ within the state are considered surface waters of the state.® The state
of Wyoming considers water one of Wyoming's most important natural resources and its

6 Wyo. STAT. ANN. 8 35-11-701 (LexisNexis 2001).

7 Theterm "wetlands" means those areasin Wyoming having all three (3) essential characteristics: (1) hydrophytic
vegetation; (2) hydric soils; and (3) wetland hydrology; see WY0. STAT. ANN. 8 35-11-103(c)(x) (LexisNexis 2001).

8 Wyo. STAT. ANN. 8 35-11-309 (L exisNexis 2001).
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protection, development, and management of water resources as essential for the long-term
public health, safety, general welfare, and economic security of its citizens.

Most states including Wyoming have enacted clean water legislation. While these state
statutes usually contain provisions similar to those found in parallel federal legisation, there
may be significant differences. In fact, state statutes may impose requirements that are even
more restrictive than federal law. In all cases regarding water quality issues, however, the
federal Clean Water Act (CWA)* requirements must be followed and enforced along with any
state enacted statutes and state agency regulations.

2. Wyoming NPDES Permit Program

Discharges of waste from point sources® into navigable waters are regulated through a
permit system known as the National Pollutant Discharge Elimination System (NPDES). Under
the CWA, itisillegal to discharge pollutants from point sources into navigable waters without a
permit, or to discharge pollutants in violation of the terms of any permit that is issued.
Notwithstanding this fundamental element of the CWA, the CWA provides that the United
States Environmental Protection Agency (U.S. EPA) has authority to either issue the NPDES
permits to approved applicants or delegate the NPDES permit program to an individual state if
the U.S. EPA approves that state’'s NPDES program. In Wyoming, the U.S. EPA has delegated
the implementation of the NPDES permit program to the state's WDEQ. Thus, the Water
Quality Division within the WDEQ administers the NPDES permit program.

19 33U.S.C. §§ 1251 et seq. (2001).

2 Theterm"point source" means any discernible, confined and discrete conveyance, including but not limited to any
pipe, ditch, channel, tunnel, conduit, well, discretefissure, container, rolling stock, concentrated animal feeding operation

or vessel or other floating craft, from which pollutants are or may be discharged; see Wyo. STAT. ANN. 8 35-11-
103(a)(xi) (LexisNexis 2001).
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In Wyoming, except when authorized by a proper permit, it is unlawful to

° Cause, threaten, or allow the discharge? of any pollution or wastes™ into the
waters of the state;

o Alter the physical, chemical, radiological, biological or bacteriological properties
of any waters of the state;

® Construct, install, modify or operate any sewerage system, treatment works,
disposal system or other facility, excluding uranium mill tailing facilities, capable
of causing or contributing to pollution;

® Increase the quantity or strength of any discharge; or

] Construct, install, modify or operate any public water supply® or construct any
subdivision water supply.?®

Water quality standards, established by the WDEC, are for the following stated purposes:
[ To maintain and improve the quality of state waters,
o To protect the public’s health and welfare;

[ To protect the present and planned beneficial uses of such watersincluding its use
for:

2 The term "discharge” means any addition of any pollution or wastes to any waters of the state; see Wyo. STAT.
ANN. 8 35-11-103(c)(vii) (LexisNexis 2001).

2 The term "wastes' means sewage, industrial waste and all other liquid, gaseous, solid, radioactive, or other
substances which may pollute any waters of the state; see Wy 0. STAT. ANN. 8 35-11-103(c)(ii) (LexisNexis 2001).

% The term "waters of the state” means all surface and groundwater, including waters associated with wetlands,
within Wyoming; see Wyo. STAT. ANN. 8 35-11-103(c)(v) (LexisNexis 2001).

24 Except that no permit to operate shall be required for any publicly owned or controlled sewerage system, treatment
works or disposal system.

% Theterm "public water supply" means asystem that provides water for human consumption to the public through
pipes or constructed conveyancesif such system has at least fifteen (15) service connectionsor regularly servesat least

twenty-five (25) individuals; see Wyo. STAT. ANN. 8§ 35-11-103(c)(vii) (LexisNexis 2001).
% Except that no permit to operate shall be required for any publicly owned or controlled public water supply and

apermit under thissectionisnot required for residential subdivisionwater suppliesconsisting of individual wellsserving
individual residential lots of a subdivision.
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. Public water supplies,

. Industrial and agricultural needs;
. Propagation of fish, aquatic life, and wildlife; and
. Recreational purposes.

Water quality standards are stated both numerically and narratively. The standards are
used to establish effluent limitations for discharges in NPDES permits that address point source
pollution and in guidelines called best management practices (BMPs) that address nonpoint
sources. In general, the water quality policy in Wyoming is an antidegradation policy.
Attainability analysis may be used to modify designated beneficial uses of waters. Discharge
permits may include terms such as mixing zones and turbidity to specify discharge conditions.
The Wyoming Continuing Planning Process (WCPP) and BMPs are additional tools used to
reduce water pollution in Wyoming.?’

The Water Quality Division (WQD) has authority to conduct on-site compliance
inspections of al facilities and works during or following the completion of any construction,
installation, or modification for which a NPDES permit hasissued. A field office located within
each geographic district of the state provides for the efficient enforcement of this responsibility.?

Upon the request of a municipality or county, the WQD may delegate, by written
agreement, some of its procedural administration and enforcement responsibilities for small
waste water systems if the WQD maintains oversight and review.?

3. Wyoming Underground Storage Tanks

The Water Pollution from Underground Storage Tanks Corrective Action Act (WUSTA)
establishes WDEQ with primacy for the administration and implementation of the underground
storage tank (UST) program in Wyoming. The purpose of the WUSTA isto provide funding for
corrective actions at contaminated sites caused by USTs and aboveground storage tanks (ASTS)
and to establish compliance requirements. Considering that Wyoming is alarge rural state and
that potential financial peril could occur to fuel-type businesses |ocated on contaminated sites,
the Wyoming legislature established as state policy that it isin the best interest of Wyoming's

% WDEQ: Water Quality Rules and Regulations, chpt. 1, WYOMING SURFACE WATER QUALITY STANDARDS; see
WYO. STAT. ANN. 88 35-11-101 to 1507 (L exisNexis 2001).

% WyO. STAT. ANN. 8§ 35-11-303 (LexisNexis 2001).
2 WYyO. STAT. ANN. 8 35-11-304 (LexisNexis 2001).
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citizens for the state to take responsibility for corrective actions at contaminated sites so that fuel
continues to be readily available throughout Wyoming.®

The term “underground storage tank” means any one (1) or any combination of
underground storage tanks including underground connected pipes used to contain accumulation
of regulated substances when the volume, including the volume of the underground connected
pipes, is ten percent (10%) or more beneath the surface of the ground but excluding:

Farm or residential tanks of one thousand one hundred (1,100) gallons or less
capacity used for storing motor fuel for noncommercial or agricultural purposes;

Heating oil storage tanks when the oil is consumptively used on the same
premises;

Septic tanks;

Pipeline facility such asfor natural gas, etc.;

Surface impoundments, pits, ponds, or lagoons;

Flow-through process tanks,

Liquid traps or associated gathering lines directly related to oil or gas production;

Storage tanks that are in an underground area but are situated above the surface of
the floor;

USTs having one hundred ten (110) gallons or less capacity;
USTs containing de minimus concentrations of regulated substances; and

Emergency or overflow USTs*

The term " aboveground storage tank” means any one (1) or a combination of containers,
vessels, and enclosures including structures and connected appurtenances constructed of
nonearthen materials including but not limited to concrete, steel, or plastic which provides
structural support when the volume including the connected pipes is more than ninety percent
(90%) above the surface of the ground and used by a dealer to dispense gasoline or diesel fuels.®

% \Wyo. STAT. ANN. § 35-11-1414 (LexisNexis 2001).

3L WyO. STAT. ANN. 8§ 35-11-1415(ix) (LexisNexis 2001).

%2 WyO. STAT. ANN. 8 35-11-1415(xi) (LexisNexis 2001).
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The WEQC, in conjunction with the administrators of the various divisions and their
respective advisory boards, has authority to promulgate rules and regulations necessary for the
WDEQ to administer the WUSTA.** These rules and regulations include UST standards for
abandonment, closure, use compatibility, facility upgrades, construction, design, installation,
record maintenance, release detection, spill and overfill, inspection procedures, and compliance
deadlines. Under the WUSTA, the WDEQ also promulgates rules and regul ations that address
the standards for ASTs plus financia assurance for both USTs and ASTSs, installation or
maodification inspections, procedures for reporting spills and releases, corrective actions
following releases, tank repair, upgrade record keeping, changes in tank ownership or control,
notice requirements for tank installations or modifications, and standards for restoration of the
environment.*

a. Registration
On or before July 1 of each year, USTsand ASTs are required to be registered with the

WDEQ. The WDEQ provides registration forms which must be completed and submitted under
an oath or affirmation of their accuracy. The required dataincludes:

® Name, address, and telephone number of the tank owner;
] Name, address and telephone number of the tank operator;
o Description of the location of the facility where the tank is maintained or operated

and the location of the tank at that facility;

° Type and age of each tank at the facility;

o Type of substance stored or contained in the tank;

] Size of each tank;

o Whether the tank is currently in use, and if not, the most recent date of use of the
tank if known;

% WyO0. STAT. ANN. 8§ 35-11-1416 (LexisNexis 2001).
¥ Wyo. STAT. ANN. 8 35-11-1416 (LexisNexis 2001).
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o Date of the most recent testing of the tank and a copy of the test resultsif not
previously submitted; and

[ Whether the owner or operator of the tank has liability insurance, and if so,
include a copy of the insurance certificate, the amount of the policy coverage, and
the period of time covered; if no insurance exists, then, whether there are other
types of financial assurance available to cover any corrective action costs and any
third party damages.®

Upon any transfer of ownership of an UST or a AST or upon any new operator taking
control or responsibility, a notice of the transfer must be reported to the WDEQ by either the
new or the former owner. Notice of atransfer or achange must be submitted on the WDEQ
form. Theinformation required is very similar to that listed above for annual registration.
Installations or substantial modifications to USTs and ASTsrequire thirty (30) days notice prior
to beginning the activity. Following the notice and completion of the described activity, an
inspection of the activity must be performed before use or operation may proceed. No tank may
be operated until it is determined that the UST or AST meets applicable standards. An
inspection by the WDEQ or a qualified state or local government inspector or a private inspector
must take place within ten (10) days of its beginning use. A fee of two hundred fifty dollars
($250.00) is charged for administration and inspection.*

Releases from USTs or ASTs, whether known or suspected, must be reported to the
WDEQ.* Upon receipt of arequest by an authorized agent of the state, the owner or operator
must:

o Provide such information as to allow the determine of whether the owner or
operator maintains compliance with all statutes, rules, and regulations;

® Provide access to any site or premises where any tank islocated or where any
relevant records are kept;

[ Provide copies of any relevant records;

o Allow access to obtain samples of any regulated substances stored,;

% Wyo. STAT. ANN. 8§ 35-11-1419 (LexisNexis 2001).
% WyO. STAT. ANN. 8§ 35-11-1420 (LexisNexis 2001).
3 WyO. STAT. ANN. 8 35-11-1421 (LexisNexis 2001).
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® Allow access to inspect or conduct monitoring or testing of the tank system; and
[ Allow access for assessments and corrective actions.*®

The WDEQ must provide one (1) working day’ s notice prior to an inspection unless an
emergency exists. The owner or operator of the UST or AST are allowed to accompany any
inspector during the inspection, and the inspector must not unreasonably interfere with
operations, business, or work of any person at the inspection site.*® During an inspection
duplicate test samples are usually taken, one being provided to the owner or operator, unless the
privilege iswaived by the owner or operator. Duplicate copies of any pertinent analytical
WDEQ sampling reports are also provided to the owner or operator as soon as practicable.”

Since 1990, Wyoming statutes provide that the attorney general must release any owners
and operators of storage tanks who are required to take corrective actions but are eligible for
recoverable costs for the required corrective actions. In carrying out any corrective action, the
WDEQ has the right to construct and maintain any structure, monitor well, recovery system, or
any other reasonable and necessary item associated with the corrective action.*

The WDEQ has an affirmative duty to report any and all confirmed releases that require a
plan for soil and groundwater remediation that might affect the public. Furthermore, upon
request, the WDEQ must provide or make available information concerning the nature of the
release and any corrective actions planned or taken that may be of interest to the public.* As
specified in the WUSTA, any person having an interest or that may be adversely affected may
intervene as a matter of right in any civil action for remedies®

b. Corrective Action Account

There exists within the Wyoming state treasury an earmarked revenue fund called the
Corrective Action Account. This account provides financial assurance coverage required by
federal law. The account is used by the WDEQ to take corrective action in response to
contaminated sites caused by releases. Priority of corrective actions is established by the WDEQ
and based on public health, safety, and welfare along with environmental concerns unless an

% WyO. STAT. ANN. 8§ 35-111422(a) (LexisNexis 2001).

¥ Wyo. STAT. ANN. 8 35-11-1422(c) (LexisNexis 2001).

“ \Wyo. STAT. ANN. 8§ 35-11-1422(b) (LexisNexis 2001).

L Wyo. STAT. ANN. 88 35-11-1422(d), (€) (LexisNexis 2001).
2 \WYO. STAT. ANN. § 35-11-1423(a) (LexisNexis 2001).

4 Wyo. STAT. ANN. 8§ 35-11-1423(b) (LexisNexis 2001).
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emergency threat to public health, safety, and welfare or the environment exists or costs of
cleanup may be significantly reduced. In these type emergencies, the site priority may be moved
up on the priority list for immediate corrective action.** The fund may also be used for the state
Water Pollution Control Revolving Loan Account.

C. Eligibility for Corrective Action Monies

For asite to be eligible for monies from the corrective action fund, the owner or operator
must have paid the required annual tank fee when it was assessed, conduct a minimum site
assessment prescribed by WDEQ rules and regulations, and take action to prevent continuing
contamination in the event that contamination is discovered by the site assessment. The
corrective action account may not be used by owners and operators of USTs and ASTs as proof
of financial assurance if the sites are determined by WDEQ to be ineligible sites.”

If the owner or operator of a contaminated site refuses to comply with eligibility
requirements to enroll in the corrective action program, the WDEQ has authority to cause an
action to be filed by the attorney general against the owner or operator to recover reasonable and
necessary expenses™ incurred by the WDEQ in taking corrective action if the owner or operator:

o Failed to take corrective actions or meet eligibility requirements for that site as
described above; and

[ Had tank insurance at the time of release.

A contaminated site where tanks are lawfully removed or abandoned may be eligible for
corrective action funds by the payment of atwo hundred dollar ($200.00)*" annual fee per site for
ten years and the site assessment as referenced above is conducted.”® The term “corrective
action” means the environment must be restored to a condition and quality consistent with
standards established in WDEQ rules and regul ations.*

% \Nyo. STAT. ANN. §8 35-11-1424(a), (b), (c) (LexisNexis 2001).

% Wyo. STAT. ANN. 8§ 35-11-1424(d) (LexisNexis 2001).

4 Expenses may include investigative costs, administrative costs, and reasonable attorney fees; however, recovery
may not exceed the limits or coverage of the tank insurance policy; see WYO. STAT. ANN. §8§ 35-11-1424(e), (f), (g)
(LexisNexis 2001).

47 Tanks with a capacity of five thousand (5,000) gallons or less are required to pay only fifty dollars ($50.00) per
tank; see Wy 0. STAT. ANN. 8 35-11-1425 (L exisNexis 2001).

8 \WYO. STAT